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RESPONSEAND OBJECTIONS TO ATTORNEY MANNING’S REQUEST

CONCERNINGAPPEARANCE

NOW COME, Respondents,COUNTY OF KANKAKEE, ILLINOIS and EDWARD D.

SMITH, KANKAKEE COUNTY STATE’S ATTORNEY, and for their Responseto Attorney

Manning’sRequestConcerningAppearance,stateasfollows:

1. Pursuantto thisBoard’sProceduralRule 101.112(35 Il1.Adm. Code101.112)and

this Board’srecentdecisionin Peoplev. SkokieValleyAsphalt, Co., Inc., PCB 96-98 (Oct. 16,

2003),this Board mustfind that Attorney ClaireManningis disqualifiedfrom appearingin this

proceeding.

2. As set forth in Rule 101.112(b):

No former Board Memberor Board employeemayrepresentany
other person in any board proceeding in which he or she
participatedpersonallyand substantiallyas a Board Member or
Boardemployee,unlessthe Boardand, asapplicable,all partiesor
proponentsin theproceedingconsentin writing afterdisclosureof
theparticipation.

35111. Adm. Code101.112(b).

3. For purposesof Rule 101.112(b),“representationincludesconsultingon legalor

technicalmatters.” 35 Ill. Adm. Code101.112(b).

4. Thereis no questionthat Attorney Manning is a former Board Member,asshe

admittedlyservedas Chairmanof the Board from 1993 to 2002. (SeeRequestConcerning

Appearance,¶1).

5. Additionally, there is no question that Attorney Manning is attempting to

“represent” apartyin aboardproceedingbecausesheis bothattemptingto appearascounselfor

Town and Country Utilities, Inc. and is consultingon legal and technical issuesin this case

before the Illinois Pollution Control Board. (See Attorney Maiming’s RequestConcerning

Appearance,¶4).
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6. Furthermore,it is clear that Attorney Manning hasparticipatedpersonallyand

substantiallyasaBoard Memberin this proceeding,andis thereforedisqualifiedfrom actingas

an attorneyin this proceeding,becauseAttorney Manning servedas Chairmanof the Illinois

Pollution Control Board while casesPCB 03-31, 03-33 and 03-35 were pendingbefore the

Board,andsheissuedsubstantiverulings in thosecases.

7. AttorneyManning’spositionasa Boardmemberandparticipationin thedecision

of casesPCB03-31,03-33and03-35 shoulddisqualify herfrom thepresentproceedingbecause

thepartiesinvolved in PCB 03-31, 03-33and03-35andthis caseareidentical. Furthermore,the

pollution control facility at issue in PCB 03-31, 03-33, and 03-35 is identical to the pollution

controlfacility at issuein this case.Finally, the issuespresentedin PCB03-31, 03-33and 03-35

are identical to the issues presentedin this case,namely the fundamentalfairness of the

proceeding,the sufficiencyof noticeandtheapplicant’scompliancewith thestatutorycriteriaset

forth in 415 ILCS 5/39.2(a)(ii)and(viii).

8. AttorneyManningcontendsthatherparticipationin PCB03-31,03-33and03-35

wasnot “substantial.” (RequestConcerningAppearance,¶8). However,it is clearbasedon this

Board’s holdingin Peoplev. Skokie ValleyAsphaltCo., Inc., PCB 96-98(Oct. 16, 2003) that

AttorneyManning did personallyandsubstantiallyparticipatein thosecasesbecauseAttorney

ManningservedasChairmanoftheBoard duringthependencyofthosecasesandevendrafted

ordersin thosecases,including an orderdenyingCounty of Kankakeeand EdwardD. Smith’s

Motion for SummaryJudgment.SeeCountyofKankakeev. City ofKankakee,PCB03-31, 03-

33, 03-35 (Oct. 3, 2002); Countyof Kankakeev. City ofKankakee,PCB 03-31,03-33, 03-35

(Nov. 7, 2002)(attachedheretoasExhibits A andB, respectively).
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9. While Attorney Manning contends that the neither of these orders was

“substantive”(SeeAttachmentB to RequestConcerningAppearance),it is clearthat a decision

on a summaryjudgmentmotion is clearly substantiveand “substantial”becauseit requiresthe

Board to examinethe factual andlegal issuesin the caseto determinewhetherthe caseshould

continue.

10. Tn Skokie Valley, this Board was called upon to determinewhethera former

attorneyassistantof aBoardMemberMelaswasdisqualifiedfrom representingapartybasedon

his previousemploymentwith theBoard.

11. This Board found that the attorney assistant,Mr. Sternstein, was disqualified

from representingthe partyat issuebecausehe had personallyand substantiallyparticipatedin

thecasebeforetheBoardeventhoughneitherhenorBoardMemberMelasdraftedanyordersor

opinionsin theproceedingatissue.

12. In that case,Mr. Sternsteinsubmittedan affidavit indicatingthatheneverdrafted

any opinionsorordersorhadany involvementin theproceeding;however,this Board foundthat

Mr. Sternsteindid personallyand substantiallyparticipatein the proceedingbecausethe record

showedthat BoardMemberMelas hadvoted on two ordersthat were madein the proceeding

while Mr. Sternsteinwasemployedby theBoard.

13. This Board concludedthat becauseall Board Membersare presumedto make

well-reasoneddecisionon eachcasethey vote on and areadequatelypreparedto makesuch

decisions,theattorneyassistants,suchasMr. Sternstein,play an integralrole in preparingboard

membersfor suchdecisionsand are, therefore,personallyand substantiallyp~trticipatingin the

proceeding.
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14. Consequently,this BoardfoundMr. Sternstein’sprior Boardemploymentroseto

the level ofpersonaland substantialparticipationthat disqualifiedhim from appearingfor the

party in question.

15. This Board’s decisionin Skokie Valley makesclear that Attorney Manning’s

participationin PCB 03-31,03-33 and 03-35 waspersonaland substantial,requiringher to be

disqualifiedin this case,asAttorneyManning’s involvementin this casewasmuchmoredirect

thanMr. Sternstein’sinvolvementin SkokieValley.

16. Unlike Mr. Sternstein,who mayhavemerely advisedBoard MemberMelas on

how to voteona particularissue,AttorneyManningnotonly votedonordersin PCB 03-31, 03-

33 and03-35,but sheactuallydraftedthoseorders,including at leastonesubstantiveorder. As

such,it is clearthatshewaspersonallyandsubstantiallyinvolved in casesPCB03-31, 03-33and

03-35andmust,therefore,bedisqualifiedfrom actingas counselin this case.

17. Attorney Manningattemptsto drawthis Board’sattentionawayfrom herconflict

of interestin this caseby insinuatingthat someotherattorneywho hasenteredanappearancein

this proceedingalso hasa conflict of interest. She allegesthat an attorneyis “engagedby the

county” and was “an attorneyas~istantat the Board during the late 80’s and early 90’s who,

duringher tenure,providedconsiderableinput into the landfill siting decisionsthat todayserve

astheprecedentfor otherlandfill siting issues,someof which arerelevantto the legal issuesin

thisveryproceeding.” (RequestConcerningAppearance,¶18).

18. . Attorney Manning’sstatementis totally incorrectbecauseElizabethHarvey, the

attorneythat AttorneyManning is alluding to in her statements,hasnot filed an appearancein

thepresentcaseandhasnotbeenretainedby theCountyto representits interests. (SeeAffidavit

ofElizabethHarvey,attachedheretoasExhibit C). Furthermore,AttorneyHarvey’semployment
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by the Boardalmost nineyearsagohasabsolutelynothingto do with the issuesinvolved in the

presentcasebecause,unlike AttorneyManning,Attorney Harvey did not participatein making

any decisionsregardingtheproceedingatissueor thepartiesinvolved in theproceedingat issue.

(SeeExhibit C). In fact, Attorney Harvey’s employmentwith the Board endedmany years

beforePCB cases03-31, 03-33 and 03-35 were ever filed. (See Exhibit C). Therefore,this

Board shouldtotally disregardAttorneyManning’sattemptto insinuatethat anyoneother than

shehasaconflictof interestin this case.

19. This Board should also disregardAttorney Manning’s attemptto dissuadethis

Board from strictly applying the provisionsof ProceduralRule 101.112. Attorney Manning

arguesthat applicationof Rule 101.112(b)will “unduly restrict” her in “the practiceof law.”

(RequestConcerningAppearance,¶18). However,theRule doesno suchthing, asit doesnot

preventher from practicingas an attorneybefore the Board, but it only prohibits her from

representingclientsin proceedingsin which shehaspreviouslyparticipatedasaBoardmember.

See35 Ill.Adm. Code101.112(b). Sucha rule is clearlynot unduly restrictive,but is necessary

to avoidtheappearanceof improprietyandto upholdtheintegrityofourjudicial system.

20. Moreover,it is clearthat disqualifyingAttorneyManningwill haveno negativeor

prejudicial effecton TownandCountryUtilities, Inc., thepartyAttorneyManningis attempting

to representin this case,becauseTownandCountryUtilities, Inc. will still be representedby its

able, experiencedandknowledgeablecounsel,Attorney Mueller, who is more thancapableof

representingTown and Country Utilities, Inc. and addressingthe issues presentedin this

proceeding.

21. In fact, AttorneyManning’s role in this caseappearsimproper,as shehad been

hired to “provideinput and adviseon two discretelegal issuesthat areinvolved in this appeal.”
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(RequestConcerningAppearance,¶4). It is clearly inappropriatefor an attorneyto provide

additional evidenceand testimony,as Attorney Manning will apparentlyattemptto offer as

counselin this matter,becausethisBoard is allowedonly to reviewthe testimonyand evidence

providedat the CountyBoardhearingon the issuesthat AttorneyManning attemptsto address.

See415 ILCS 5/41(b). As such,AttorneyManning’s role in this case,to offer newevidenceand

argumentson variousissues,is clearlyimproperandshouldnotbeallowedby thisBoard.

22. Lastly, andin conclusion,AttorneyManning evenexpresslyconcedesthat shehas

both personallyand substantiallyparticipatedin this proceedingas a Board member (thus

requiringthe consentof all parties or proponentsin the proceedingafter disclosureof the

proposedparticipation). In this regard, Attorney Manning’s letter of October 23, 2003 to

Attorney Moran (Exhibit B to Attorney Manning’s “RequestConcerningAppearance”)is an

admissionby conductin this regard. More specifically, in the last paragraphof this letter,

AttorneyManning states:“Nonetheless,so that thequestionofmy participationwill not in any

way unnecessarilyjeopardizethe currentBoard proceeding,and to avoid the appearanceand

impropriety, I will agreeto participateonly with the written consentof the parties and the

Board”. (Emphasisadded). This sentimentwas reiteratedin a letter of that samedate~to the

otherparticipantsin this matter (including the County of Kankakeeand the KankakeeState’s

Attorney). Accordingly, andagain,by thesevery words,AttorneyManningrealizestheveryreal

andexpressconflict that herappearancein this matterposes. . .. . .

WHEREFORE,, Respondents,COUNTY OF KANKAKEE, ILLINOIS andEDWARD

D. SMITH, KANKAKEE COUNTY STATE’S ATTORNEY, respectfullyrequeststhat Court

find thatAttorney ClaireManningis disqualifiedfrom representingTownandCountryUtilities,

Inc. in this proceedingbeforetheIllinois PollutionControlBoard.
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Dated: ‘\ k~os

HINSHAW AND
100 ParkAvenue
P.O.Box 1389
ROckford, IL 61105-1389
815-490-4900

RespectfullySubmitted,

Onbehalfof theCOUNTYOF KANKAKEE,
ILLINOIS, andEDWARD D. SMITH,
KANKAKEE COUNTY STATE’S
ATTORNEY,

This documentutilized 100% recycledpaper products

By:

CULBERTSON

Attorneys
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ILLINOIS POLLUTION CONTROLBOARD
October3, 2002

COUNTYOF KANKAKEE andEDWARD D.)
SMITH, STATESATTORNEY OF )
KANKAKEE COUNTY, )

)
Petitioners, )

)
v. ) PCB 03-31

) (Third-PartyPollutionControlFacility
THE CITY OF KANKAKEE, ILLINOIS, ) SitingAppeal)
CITY COUNCIL, TOWN AND COUNTRY )
UTILITIES, INC. andKANKAKEE )
REGIONAL LANDFILL, L.L.C., )

)
Respondents. . . )

BYRON SANDBERG, )
)

Petitioner, )
)

v. )
) PCB 03-33

THE CITY OF KANKAKEE, ILLINOIS, ) (Third-PartyPollution Control Facility
CITY COUNCIL, TOWN AND COUNTRY ) SitingAppeal).
UTILITIES, INC. andKANKAKEE )
REGIONAL LANDFILL, L.L.C., )

)
Respondents.. )

WASTEMANAGEMENT OF ILLINOIS, )
INC., )

)
Petitioner, )

)
v. ) PCB 03-35

) (Third-PartyPollution ControlFacility
THE CITY OF KANKAKEE, ILLINOIS, ) SitingAppeal)
CITY COUNCIL, TOWN AND COUNTRY ) (Consolidated)
UTILITIES, INC. andKANKAKEE )
REGIONAL LANDFILL, L.L.C., )

)
Respondents. )



ORDEROF THE BOARD (byC.A. Manning):

TheBoardhasreceivedthreeseparatepetitionsrequestingtheBoardto reviewan
August 19, 2002,decisionoftheCity CounciloftheCity ofKankakee(City). In its decision,the
City grantedtheapplicationofTown & CountryUtilities, Inc. andKankakeeRegionalLandfill,
L.L.C. (Town & Country) to sitea pollution control facility. Theproposedfacility, a landfill,
consistsofapproximately400 acreslocatedin Otto Townshipwithin themunicipal boundaries
ofthe City ofKankakee.

The CountyofKankakeeandEdwardD. Smith, StatesAttorneyofKankakeeCounty
(the County);Byron Sandberg(Sandberg);andWasteManagementofIllinois, Inc. (Waste
Management),in casenumbersPCB 03-31,PCB 03-33,andPCB 03-35respectively,appealon
commongrounds. All threepetitionersarguethat theproceduresthe City usedto reachits siting
decisionwerefundamentallyunfair, and that theCity’s findingson severalstatutorysiting
criteriawerenot supportedby the manifestweightof the evidence.Eachpetitionercontends,for
cxamnple,that themanifestweightof the evidencedoesnot showthattheproposedlandfill is
designed,located,andproposedto beoperatedsoas to protectpublic health,safety, andwelfare.
See415 ILCS 5/39.2(a)(ii)(2000)as amendedbyP.A.92-0574,eff. June26, 2002.
Additionally, the Countyarguesthatthe City lackedjurisdiction overTown & Country’s
application.

For the reasonsset forth below, the Boardacceptsall threepetitionsandconsolidates
themfor hearing. TheBoardaddressesproceduralissuesbeforeturningto thepetitions.

PROCEDURAL ISSUES

Concurrentwith his petitionfor reviewof the City’s decision,Sandbergrequestedthat
the Boardwaive thefiling fee. The EnvironmentalProtectionAct (Act) (415 ILCS 5/1 etseq.
(2000))statesthat “[a]ny personwho files apetitionto contestadecisionof the. . . governing
bodyof the iñunicipalityshallpayafiling fee.” 415ILCS 5/40.1(c)(2000as amendedbyP.A.
92-0574, eff. June26, 2002. TheAct requiresa $75 filing feeto contestalocal siting decision.
See415 ILCS 5/7.5 (2000). The Boardcannotwaive themandatoryfiling fee andconsequently
deniesSandberg’srequestfor waiver. ..

Also, the Boardnotesthat Sandbergis. the only namedpetitionerin docketPCB03-33.
SevenothercitizenssignedSandberg’spetition; however,thosecitizensarenot partiesto this
sitingappeal. The remainingsignatoriesmayparticipatein this proceedingthroughpublic
commentandanyothermeansprescribedin the Board’sproceduralrules. See35 Ill. Adm. Code
107.404.

Finally, nothingin Sandberg’spetition indicatesthathe is an attorney,yethe refersto
himselfas the “[c]ontactperson”for the signatories.SandbergPetitionat2. To be clear,
becauseSandbergis not anattorney,he is allowedto representon1y himself UnderIllinois law,
an individual who is not anattorney,maynot representanyotherindividualsor entitiesbefore
the Board. See35 Ill. Adm. Code 101.400(a);seealso SierraClub v. City of WoodRiver, PCB
98-43,slipop. at2 (Oct. 2, 1997). .
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THIRD-PARTY APPEALS

Section40.1(b)of the Act (415 ILCS 5/40.1(b)(2000)asamendedby P.A. 92-0574,eff
June26, 2002)allowscertainthird partiesto appeala localgovernmentdecisiongranting
approvalto site apollutioncontrol facility. Third partieswhoparticipatedin thelocal
government’spublichearingandwho aresolocatedas to be affectedby theproposedfacility
mayappealthe siting decisionto the Board. 415 ILCS 5/40.1(b)(2000)asamendedby P.A.92-
0574,eff. June26,2002; 35 Ill. Adm. Code 107.200(b). The petitionfor reviewmust, among
otherthings, specifythe groundsfor appealandincludea copyof the local govermnent’ssiting
decision. 35 Ill. Adm. Code107.208. Thethird partymustfile the petitionwithin 35 daysafter
the localgovernmentapprovessiting. 415 ILCS 5/40.1(b)(2000)asamendedbyP.A. 92-0574,
eff. June26, 2002; 35 Iii. Adm. Code107.204. UnlesstheBoarddetenninesthatthe third
party’s petition is “duplicativeor frivolous,” the Boardwill hearthe petition. 415 ILCS
5/40.1(b)(2000) as amendedbyP.A. 92-0574,eff. June26, 2002; 35111.Adrn. Code107.200(b).

All threepetitionersstatethat theyappearedandparticipatedin the City’s publichearing.
Thepetitionersspecifythe groundsfor the appealandincludea copyof the City’s siting
decision. Eachpetitionmeetsthe contentrequirementsof 35 Ill. Adm. Code 107.208. In
addition,the Countyfiled its petitionon September20, 2002,while SandbergandWaste
Managementfiled their petitionson September23, 2002. Therefore,eachpetitionerfiled its
petitionwithin 35 daysafter theCity’s August19, 2002decision.

HEARING AND DECISION DEADLINE

An actionbeforethe Boardis duplicativeif it is “identical or substantiallysimilarto one
broughtbeforethe Boardor anotherforum.” 35 Ill. Adm. Code 10 1.202. An actionbeforethe
Boardis frivolous if it is “a requestfor relief thattheBoarddoesnot havetheauthorityto grant”
or “fails to stateacauseof actionuponwhich the Boardcangrantrelief.” Id. No evidence
beforethe Boardindicatesthat anyof the threeactionsareduplicativeor frivolous. TheBoard
acceptsthe third-pattypetitionsfor hearing.

On its ownmotion,the Boardconsolidatesall threeappealsfor hearing. Eachpetition
involvesthe sameburdenofproofandaddressescommonissuesandrespondents.Thus, for
reasonsof administrativeeconomy,consolidationis appropriate.SeeSierraClub v. Will County
Bd., PCB99-136,99-139,99-140,99-141 (consol.),slip op. at 3 (Apr. 15, 1999).

Petitionershavetheburdenofproof 415ILCS 5/40.1(b)(2000)asamendedbyP.A. 92-
0574,eff. June26, 2002;seealso 35 Ill. Adm. Code107.506. Therecordbeforethe City will be
the exclusivebasisfor all hearingsexceptwhenconsideringissuesof fundamentalfairnessor
jurisdiction. 415 ILCS 5/40.1(b)(2000)asamendedbyP.A. 92-0574,eff. June26, 2002.
Hearingswill be scheduledandcompletedin atimely manner,consistentwith the decision
deadline(see415 ILCS 5/40.1(a),(b) (2000)asamendedbyP.A. 92-0574,eff June26, 2002),
which only Town & Countrymayextendby waiver (35 Iii. Adm. Code 107.504;seealso 35 Ill.
Adm. Code 101.308). If the Boardfails to takefinal actionby the decisiondeadline,Town&
Country “may deemthe site locationapproved.”415 ILCS 5/40.1(a)(2000)asamendedbyP.A.
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92-0574, eff. June26, 2003. Currently,the decisiondeadlineis January18, 2003,for the
County’spetition(the 120thdayafterSeptember20,2002)andJanuary21, 2003,for Sandberg’s
andWasteManagement’spetitions(the 120thdayafter September23, 2003). See35 Ill. Adm.
Code107.504. The Boardmeetingimmediatelybeforeeitherdecisiondeadlineis currently
scheduledfor January9, 2003.

THE CITY’S RECORD

The City mustfile the entirerecordof its proceedingswithin 21 daysafterthe dateof this
order. The recordmustcomplywith the contentandcertificationrequirementsof 35 Ill. Adm.
Code107.304,107.308. BecauseSandbergis anindividual citizen, he is “exemptfrom paying
the costsof preparingandcertifyingthe record.” 415 ILCS 5/39.2(n)(2000);35 Ill. Adm. Code
107.306.However, theCountyandWasteManagementmustpayto the City the costof
preparingand certifyingthe record. 415 ILCS 5/39.2(n)(2000)as amendedbyP.A. 92-0574,
eff. June26, 2002; 35 Ill. Adm. Code 107.306..

IT IS SO ORDERED.

I, DorothyM. Gunn,Clerk of the Illinois Pollution Control Board, certify that theBoard
adoptedthe aboveorderon October3, 2002,by avoteof 5-0.

A~

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard



.ILLINOIS POLLUTION CONTROLBOARD
November7, 2002

COUNTY OF KANKAKEE andEDWARD D.)
SMITH, STATESATTORNEY OF )
KANKAKEE COUNTY, )

)
Petitioner, )

)
v. ) PCB03-31

) (Third-PartyPollution ControlFacility
THE CITY OF KANKAKEE, ILLINOIS, ) Siting Appeal)
CITY COUNCIL, TOWN AND COUNTRY )
UTILITIES, INC. andKANKAKEE )
REGIONAL LANDFILL, L.L.C., )

)
Respondents. )

BRYAN SANDBERG, . )
)

Petitioner, . )
)

v. . ). PCBO3-33
) (Third-PartyPollution ControlFacility

THE CITY OF KANKAKEE, ILLINOIS, ) Siting Appeal)
CITY COUNCIL, TOWNAND COUNTRY )
UTILITIES, INC. andKANKAKEE )
REGIONAL LANDFILL, L.L.C., )

)
Respondents. . . . )

WASTE MANAGEMENT OF ILLINOIS, )
INC., . )

)
Petitioner, . )

)
v. . . ) PCB03-35

) (Third-PartyPollution ControlFacility
THE CITY OF KANKAKEE, ILLINOIS, ) Siting Appeal)
CITY COUNCIL, TOWNAND COUNTRY ) (Consolidated)
UTILITIES, INC. andKANKAKEE . )
REGIONAL LANDFILL, L.L.C., )

)
Respondents. )

ORDEROFTHEBOARD(by C.A. Manning):
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On October23, 2002,thepetitionersCountyofKankakeeandEdwardD. Smith,State’s
AttorneyofKankakeeCounty(County) filed a motionfor expediteddecisionon its
accompanyingmotion for summaryjudgmentandmemorandumof law in supportofthemotion
for summaryjudgment. The Countyarguedthat theCity of Kankakee’s(City) decisionto
approveTownandCountyUtilities, Inc. andKankakeeRegionalLandfill, L.L.C.’s (Town &
Country) applicationfor sitingof apollutioncontrol facility shouldbereversedbecausethe
publichearingheldto addressthe siting applicationwas fundamentallyunfair.1 Mot. for S.J. at
6-9. The Boarddeniesbothof the County’smotions.

PROCEDURAL HISTORY

On September20 and23, 2002,threeseparatepetitionswerefiled requestingtheBoard
to reviewanAugust19, 2002decisionof theCit~Councilof the City. In its decision,the City
grantedTown & Country’s applicationto site apollution controlfacility. Theproposedlandfill
consistsof approximately400 acreslocatedin OttoTownshipwithin the municipalboundaries
of the City. All threepetitionersraisedcommonargumentsincluding,but not limited to, thatthe
proceduresthe City usedto reachits siting decisionwerefundamentallyunfair, andthatthe
City’s findings on severalstatutorysitingcriteriawerenot supportedby the manifestweightof
the evidence.

TheBoardacceptedall threepetitionsfor hearingandconsolidatedthepetitionsin its
October3, 2002order. Countyof Kankakeev. TheCity of Kankakee,PCB 03-31 (Oct. 3,
2002). Subsequently,the hearingofficer scheduledahearingfor November4, 6, 7, and 8, 2002.
Countyof Kankakeev. TheCity of Kankakee,PCB03-31 (hearingofficer orderOct. 11, 2002).
Thepartieshavesinceengagedin discovery.

On October23,2002,the Countyfiled its motionfor expediteddecisionon its motion for
summaryjudgmentandmemorandumof law in supportof the motion for summaryjudgment.
As of thatdate,theBoard’snextregularlyscheduledmeetingwas November7, 2002,threedays
afterthe first dayof the scheduledhearing.Town & Countryfiled aresponseon October31,
2002.2

THE COUNTY’S MOTIONS

In actingon a motionfor expeditedreview,the Boardconsidersall statutoryrequirements

andwhethermaterialprejudice,will resultfrom themotionbeinggrantedor denied. 35 Ill. Adm.
Code 101.512(b). As apracticalmatter,the Boardmustreachadecisionwithin 120 daysafter
the petition’s filing underSection40.1 of the Act, or the applicantmaydeemthe sitingapproved
regardlessof the actualdecisionof localgovermuent.Town & Countryhasnot waivedthe
~tatutorydecisiondeadlinein this case;therefore,theBoardis statutorilyrequiredto issuea
decisionon the County’spetitionby January18, 2003.

TheBoardcites the County’smotion for expediteddecisionon motionfor summaryjudgment

as “Mot. to expediteat .“ The Boardcites the County’srneitiorandumof law in supportof
motion for summaryjudgmentas “Mot. for S.J.at_.”

2 The BoardcitesTown & Country’sresponseas “Resp.at .“
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In orderto meetthe statutorydecisiondeadlineschedule,thehearingofficer hadto
coordinateaverytight schedule.Sincethe hearingbeganon November4, 2002,theCounty’s
motion for expediteddecisionon its motionfor summaryjudgmentis moot. Consequently,the
Boarddeniesthe County’smotion. TheCountywill sufferno materialprejudiceas aresultof
theBoard’sdecisionto denythemotion for expediteddecisionsincethe Countymayraisethe
sameissuesathearingandarguethem in afuture filing.

AlthoughtheBoardneednot addressthemeritsof the County’sargumenton summary
judgmentsincethemotionis moot, the Boardfinds summaryjudgmentunwarranted.The
Countyis entitled to summaryjudgmentonly if thereis no genuineissueof materialfact andthe
Countyis entitledtojudgmentas amatterof law. SeeDowd& Dowd, Ltd. v. Gleason,181111.
2d 460, 483, 693 N.E.2d358, 370 (1998); 35 Ill. Adm. Code 101.516(b). In this circumstance,
questionsof materialfact remainandthe County is not entitledto judgmentas amatterof law.

TheCounty allegesthaton thefirst dayofthe hearingbeforethe City, at least75 people
wereunableto accessthe hearingroombecauseof overcrowding. Mot. for S.J.at5. However,
theCounty andTown & Countrydisagreeaboutwhetheranyindividualwas deniedthe
opportunityto participateduringthe first dayof thehearing. CompareMot. for S.J. at7 with
Resp.at3. This genuineissueof materialfact alonebarssummaryjudgment. Furthermore,the
Countyhasprovidedno persuasivelegal authorityindicating thatit is entitled tojudgmentas a
matterof law. Contraryto the County’scontention,thereis no ‘~perse” rule indicatingthat the
approvalof apollution control facility siting applicationmustbe reversedif acitizenis unableto
participatein the hearing.SeeCity of Columbiav. Countyof St. Clair, PCB 85-177,slip op. at
14 (Apr. 3, 1986). Furthermore,the Board’sopinion in AmericanBottomsConservancyv.
Village ofFairmontCity, PCB00-200(Oct. 19, 2000),is inappositeto the factsof thiscaseand
doesnot requireadifferentresult. Summaryjudgmentis denied.

IT IS SO ORDERED.

I, DorothyM. Gunn,Clerk ofthe Illinois Pollution Control Board,certify thattheBoard
adoptedthe aboveorderon November7, 2002,by avoteof 6-0.

~L

DorothyM. Gunn,Clerk

Illinois PollutionControlBoard
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AFFIDAVIT OF ELIZABETH HARVEY

I, Elizabeth Harvey, being first duly swornon oath, deposeand staiC as follows:

1. 1 am anattorney licensedto practice law in the Stale of Illinois.

2. 1 was employed by the ~l[inoiSPollution Control Board as an attorneyassistant
from August 1987 to January1995.

3. 1 am currcntly employed,by the law firm of Swanson,Martin & Befl, One IBM.
Plaza,330 North Wabash,Suite 3300,Chicago,ruinois 60611.

4. 1 have iiot filed an appearancein Sandberg~‘. C’iEy of Kankakee. Illinois, PCB 04-
33, 04-34.04-35,now pending before the Illinois Pollution Control Board.

5. 1 have Dot been retained by the County of Kankakee to represent its interests in
PCB cases04-33, 04-34or 04-35.

6. During my employment at the Illinois Pollution Control Board, PCB cases04-33,
04-34 and 04-35 were not pending before the Board nor were th.e predecessorto
those cases, PCB 03-31, 03-35, as those caseswere filed with the Illinois
Pollution Control Board many years after my employment with the Illinois
Pollution Control Board ended.

7. As an employeeof~the Illinois Pollution Control Board, I did not participate in
making any decisions ~égardingthe precise issuesor parties involved in PCB
cases04-33,04-34 and (14-35..

Further affi ant sayethnot.

S orn to before me thisA day of November, 2003

?(i.~8~749~1827L67

** TOTAL PAGE.02 **



AFFIDAVIT OF SERVICE

The undersigned,pursuantto the provisions of Section 1-109 of the Illinois Codeof Civil
Procedure,herebyunderpenaltyof perjury under the laws of the United States of America,
certifiesthaton November25, 2003,acopyoftheforegoingwasservedupon:

DorothyM. Guim, Clerk
Illinois Pollution ControlBoard

JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11-500

Chicago, IL 60601-3218

BradleyP. Halloran,HearingOfficer
Illinois PollutionControlBoard

JamesR. ThompsonCenter,Suite11-500
100 W. Randolph Street

Chicago,IL 60601
(312)814-8917

(312)814-3669FAX

By faxing andby UPS overnightmail.

~n

H[NSHAW & CULBERTSON
100 Park Avenue
P.O.Box 1389
Rockford,Illinois 61105-1389
(815) 490-4900

70377853v1827167


